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STATE OF MONTANA
HEFORE THE BOARD QF PERSQNNEL APPTEALS

IN THE MATTER OF USNFAIR LAROR PRACTICE CHARGE 35-93;
INTERNATIONAL LUINION OF QPERATING J
ENCGINEERS, LOCAL 408, AFL-CIO),

Complainant,
- 1_'5 -

FINAL ORODER
CITY OF CUT BANK,

T o e et Ty e ey Tl

Defendant.
P o
The Findings of Fact; Conclusions of Law: and Recosmumended Order wore isswed by
Josenh V. Maranick, Hearing Examiner, on September 30, 7993,
Exceplions to the Findings of Fact, Conclusions of Law and Recommended Crder
was (iled by Selden 5. Frishoe, Alterney for the Defendant, on October 15, 1993,
Oeal arguments were scheduled before the Board of Personnel Appeals on
Wednesday, November 17, 1991,
After reviewing the record and considering the briefs and oral arguments; the Board
orders as follows:
1: IV IS QRIDERED thal the Exceplions to the Findings of Fact; Conclusiens of
Law: and Recomumended Order are herehy denied,
2 (115 ORDERED that the Recommended Order be amendoed te add the phrase
"a5 to matters that are mandatory sulbfects of bargaining” fmmediately after the word

"mremberd” in the Recomsended Order,
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i. IV IS ORDEREDY that this Board adoplis the Findings of Fact; Conclusions of
Law; and Recosuriended Order as amended as the Faal Order of this Boarad,
DATED this / 'pf_rl'-l;r' of December, 1993,

OCARDY OF PERSONNEL APPEALS
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WILLIS M. MUCKEQN
CHAIRMAN

Board members Heney, Talcatt and Schneider concur,
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MNOTICE: You are enfitfed to fudicial Review of this. Order.  fudicial Review may bo
eebilaimed Dy filing a pefifion for Judicial Review with the District Couet no later than thiety

(30) days fram the service of this Order, fudicial Review is pursuant to the provisions of
Section 2-4-701, ¢l sen., MCA,
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RTIFICATE OF MATLING

/

™ do certify that a true and correct copy of
this document

following on the J-<%day of December, T993:

Karl J. Englund Selden 5, Frishee
Attarney for Camplainant Atlorney for Defendant
407 North Washington Street P.O, Box 1998

PO Box 8742 Cuf Bank, MT 59427

Missowla, MT 52807
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STATE OF MONTANA
DEEARTHENT OF LABDR AND INDUOSTRY
BORRD OF PERSUNNEL APEFEALS

IN THE MATTER OF UNFAIR LABOR PRACTICE CHARGE 33-%3

INTERBATIONAL UNION OF
OPFERATING ENGINEERS, LOCAL 400,
AFL-CIO,

Complainant,
FINDIMGE OF PACT:
CONCLUOSIONSE OF LAMW;
RECOMMENDED ORDEER

e .-

CITY OF CUFT HANK,

g ] o o o g g . g g

Defendant ,

W & L Ll
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I. INTRODUOCTION

The Internaticnal Union of Operating Enginesrs, Local 400,
AFL-CIO, hereinafter the CJomplainank, filed an unfair lakbeor
practice charge on January 14, 1993, The charge alleged the City

of Cut Bank, hereinafter the Defendant, was:

1., violabting Section 38-31-4010(5y MChR by
unilaterally adopting new personnel
relicies  which  substantially altered
working conditiong,

2. waa violating Secliion 39-31-401(5) MCH by
direct discussions wlith amplovess of the
bargaining unit withosut represantabtlion of
Ehe loeal union and

3. was vialating Section 39-31-40L13) MCAR by
harasaing ecgloyéeess of the bargaining
unie .

The Defendant on January 2%, 19931 denlised amy vialations as
alleged and moved to dismiss the chargs. On Aapril 23, 1583, rche
Motion to Diemiee wae denied and the mabter set for hearing.

A hearing was conducted before dJoseph V. Maranick, duly

appoirnted Hearing Officer of the Board on July 2%, 1993. Parkies
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pregent, duly sworn and offering testimomy included: Shop Stewark,
William Hagen; City Clark, Marie Mitoh: Mayor, Brian Buchanan; and
City Superinkendent; Loren Lawry: Documents admitted teo-the record
without objeceisn werse Jolnt Exhibics A and B and DOefendant
Exhibite 1 through &. Rédministrative Notleoe withoulb sbijection was
taken to the charge, response, investigation report, motions, and
supporcing briefs, all reguests and responses including
interrogatories, and related gocuments,.  Fost hearing briefs were
recelived fuguost 30, 1393, and responas briefs on Senbember 3, 1553,
II. FIKDINES OF FACT
L The Pefendant indepandently developed a Personnel Policy
and Procedures Manual {Joint Bxhibit A) and in Detober 19%2 asked
the Complainant union members co come La City Hall and pick up and
gign for receipt of the manual. Prior to manual campletion, the
Refandant used past practices which they slleged were either Enown
Ez all skaff or containad ia a loose leaf notebook availakle o any
Complainant union members,
24 The content of the manual was, according to the Mavor,

who wag largely tresponsible for compiling the manual, developed

f regns

s ! policlen, lstters, ar ochear documenbs
contained in a loose leaf notebook;

2. his Tecollaction of past practices;

= [ procedures in place in o oanobher Monotana
eity: and,

4. a source baok he purchassd.

B The manual estaclished a formalized diecipline and

digcharge procedure, pages 11 through 15, The progcedurs identifies

types of diecipline, warning -steps, three groupe of violations,




a4

25

a7

28

roprimand conktent; and recarsd reatention. [t —aleg dincliudes &
geckion ragarding emplovee rlghts. The Defendant poinkted out in
Pogb-Hearing Brief page 2 that since January 26, 1978, Ehe city
*had enforced a policy of  steps or procedures of warning,
SUEEFRNSIoN, and discharge:" Exhibit 23 addresses; hGanparal
Polleiea" *(gafety]® reguiring "protectlive head gear... must be
worn at all times, failure to comply with this regquirement, subjéct
Eo excepbions 1isted below shall be handled sz follows.

a. Warning of noncompliance, iwrittem) tTo
employes; and File.

b, Euapenatlan of employes [(Minimum of ooe
day without pay)

' Digcharge of employes

4. The manual aleo, according to the Complalnant, withess,
Mr. Hagon, changed anneal leave agerual if & person was on leave
more than 15 dayas and limived use of aick leave for care of
immediate family members. The Defendant contended the acerual of
gick leave policies werp already in existence written or unwriltcen
nk Ehe Eime Ehe manual was adopted.

B The Complainant charged that by asking esch union member
Lo acoept and eign for a copy of the employes manual, the Defendant
violated Section 38-31-40145) MCA, Cilting numerous cages including

General Electric Company, 150 WLREE 132, 194 (1964 enfozced, 418

F.2d 736 (2nd CIR. 1%6%} Cart depnied, 397 U.3. 965 {(1970), the
Complainant peinted out in Post-Hearing Brief page 7 -that the
Defendant muak Firss nl:ll;i['_-!" Ehe union af the manual and allow an
opportunity teo bargaln regardisng ilts contenta. It  may [ot
individually nocify bargaining unic members of the exiatence af the

marnual and require their acceptance by an individual signing for
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the manual. The Defendant indicated in the Posb-Hearing Briaf that
in ‘@& lettber dated MNovember 15, 1332, the Defendant adviassd the
Union:

n{F there are ‘nsw! work rules that are in

direct conflicc with the apecific provisions

of the union agreement, the Cicy will be happy

to discuse thesa  with wou. . ..

I alsoc take exgeaption to the - sscond paragraph

in your letter where you contend cthat rulea

and peiicy’ changes must be cleared through

your - office; prior to neocification ‘being

igpgued Lo the affested poployeass, Whera in

Ehe world did you get cthe idea that Lacal 400

ia the final arbitrator of ooliclea Ea be

adopted by the city of Cut Bank?

b Eegarding the third slement of the charge; harassment -of
upnit members in violatfieon of Section 39-21-40143) the Complainant
pointed sur thar dnion members were requized to use a time clock,
gubject to striot coffee break time limita; could no lopger une
city property after hours, or wse cibty vehicles during lunch breas.
The were alsc denied use of the city shop for a union meeting.

T The time clock use, according bo the Defendant, was to
addreas staff work attendance prablems and help identify project or
work timea in the streat department, The intent was not to alffect
in any way union membership or Union members. All union membexrs
were nob regulired te use the time elack,

= Coffee break rules were uniformly applied toall cikty
staff and required the breaks be taken at the place of work racher
Ehan &b local sates or At abher Docabians, The rule onforcemanc
cnly affected nine unicn mempers in the street department, Thres
cEher umon mombers an thoe Wabter Department  were already,; it

appears, taklng thelr coffee breaks fn their wabter department work

locaciomn.
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- Some members of bha bargaining unit had been allowed to
ugn city vehicles for lunch travel. Thig privilege was changed for
all city emplovees except four sonunion esployess who, because of
thelr work respongibilities, are on call ‘24 houra a day and
normally have availability-of a city wvehicle.

10, The city shop and other buildingse had been sopen an a
limited “basis for employeae use ©r union meetings. Tha'  city
determined because of gesurity dnd obher reasons to eliminmate the
afcer hour use of all clicy bulldings by ecmnloyees, Mo axceptions
Lo the policies were provided to any employess,

III. CORCLUSIONS OF LawW

&

X, The Hoard of Personnsl Appesls has jurisdiction ower this

complaint: Onder  Seactions 38-31-401, 10347] MZk and goder

Implementation Rules of Hections 24.26.601 and 24.26.680-585 AHEM.
A The Montana Board of Perscnnel Appeals has held:

. h unilateral change, Ethat is a chanooe
iniriarad by the |=_-'plc|}e: without barcaining
with the union, 1in a8 mandatoery subijsct of
bargaining is a refusal to bargalin in good
faith an ip & pear g unfair labor practiece,
HLEB . Fats, 36% D.5, 736 (1I9E62) .,

The Montana Sopreme Court has approved the
prackipe of bthe Board-of Peraonnel Appreals in
uaing federal oourt and MNLRE presidents a
guidelines in interprecing the ‘bublic employ-
eeg collective bargdining act and the erate
act 18 B9 eimilar to LMEA State Department of
Highways . Public Employveas Craft Councill.
15 Monbt, 345,  BR8BEI4 TASL AT LREREM 2101
(1974} ; AFECHE Local 3300 v, City of Billinga,
171 Mont, 20, 555 ‘Pad- 507, 35 LRRM 27E3
(13761 ; Gtate ex rel, Boaxd of Persoonel
Appeals w. District Court, 183 Mont. 23 538
Pag 1117, 103 LuERM 2237 [1878)F Teamsterg
Lpcal 45 w. Etate ex Tel. Board of Pearsonnal
Appeals, 195 Monk. 272, 635 P2d 1310, 110 LHRM
2012° {1581); gley of Greakt PFalls . Young
(Young IIIL), 211 Mont. 13, &86 P2d 1B5, 119
LREM 2682, (1984].
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The Pubiic Employeses Collective Bargaining hot, folloews Eatz
gupra. The U.S. Bupreme Court held in 1862 cthat an employver's
uriilateral change in & candition of employment. . .may ‘be held to
vioslate Section 8(a) (5 [eimilar bo Bectien 39-211-40145) MOA] owven
in the absence of a finding that the emgployver was gullcy of over-
all bad faith bargainino because conduct amounte to-a refusal to
negotiate -aboul  the matter and must of necessity obestruct

bargaining, AAUP v, Basktern Montana follege, ULP 3-82 (1982},

The Board s2imilarly relied on EKakz in finding Ehat unilateral
impoaiticon of an in-distriect regidancy reguirem=nt wad an unfalr

labor praction, MEA w. Musgallphell Countyv School Distriot
{Ronndup] , ULP WNo. &-73 (1577},

onoe practlices are eatabl ished; an employer is
"required to bargain in good faivh; unilaktaral
cthanges. . .even 1if ([the practices) are nat
contained in the gontract; cannot be changed
unless. . .there existe a waiver by the party
to whom the duty to bargain ig owed,. In the
inaktant caas. . [ ino waiver] was cobtained by
the Defendant prior bto making Ehe chabhge in
evaluation procedure.” Bozeman Educaticn

Bepociation v, Gallaktin County School District

Mg. T {Bozeman); ULP No. 43=-7% ([1931}.

L 4 The Defendant undlaterslly changed Ehe ciby policies
which are a mandatory subject of Dbargaining without priac
negebiations in conformance with contract window, and/ocr contract
berma as well a8y applicable labor law, The policy was adopted
Cobober of 1932 then in Movember of 1992 “one wankh later afker
necice from the Cosplainant, the Defendant offered to discuss the
adopbad poalicien, In the game - lecber, -however, the Defendantc
challenged the excluslve bargalning represéntative’s standing ©o

challenge adopted policies,
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4. The Defendant's peosition that the policies were not
changed is not supported by the record, For exXample, the one page
gieciplinary policy and any unwritten disciplinary policies which
even the Defendent's wicthesass could anly vaguely recall or expladin
became four full typewritten pages and: one paragraph on-a £ifth
page. The policy not only became much more explicit but was based,
in - part, on infprmaticn from anather city and a reference- manual
concerning which the Copplalnant represpepbsatlve was neaver adviged,
The Defendant changed the policies unilaterally without bargaining
in wiplation of Secticn 39-31-4010(5F MCA |see case s8lghts
Complainant s brief pages 5 and &),

g, The Defendant’s regqueat of Individusl bargaining unit
memoers to receive and sign for che policy manual is alsa a
yviolation of Section 39-31-401(5}. In General Electric Company.
gupra the Court indicated collective. bargaining obligation
roguires:

racagnltion that the atatutory representative
18 the ome within whom (the Employer) must
desl in oconducting bargsining negotbiations,
and that it can no longer bargain diTectly oT

indirectly With the sooloyess,

Bes slac Medo Phoko Supply Corporakien va., WLREB, 321 TS E7E,

14 LEEM S5B1 (L944) REL Carriage and Sons 2%2 NLEE No. 59 131 LRRM
1695 (158%) Wings ancd Wheels 13% KLRE &£78, 51 LERM 1341 (19631,
enforced, 324 F.2d 495, 54 LREEM 2455 [CA 3 1963), in which Ehe
Court held the employer dealing directly with employsss rather than
the bargaining agent is also a vielation of the duky o bargain in
good faith.

&, The Defendant's actlons in uniform application of old Bnd

new clvy policies are not found to have been Co discourage o

J‘II.
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epcourage union memboarship, Rogardless af whether an employese was
or was not a union merber the pelicies would apply, A violation of
Saction 29-31-410(3} iR not found. Inasmuch as a wvioclabion ot
Saction 39-11-401 (%) has been found, nonviclation of Section 40L(3)
i incongequantial Eo the order remody.
IV. RECOMMENDED CRDER

The Defendant isg- ‘herchy  l[ound ta  have  wviolated
Section 39-31-401(5} MEh and musak not apply new policies ar
stricely enforce previcuasly unenforced policies againat the
Complainant Bargaining Onik members.
Ve EPECIAL HOTE

In accordance with Board Rule ARM  24.36.E6R84 Lhe abous
RECOMMENDED ORDER shall bscome the FINAL ORDER of this Board unless
written exceptions are filed within twenty {20) days afrter service
of thesn FINDINGS OF FACT, CONCLUSIONS OF LAW AND RECOMMENDED ORDER.
upon the Partles,

Entered and dated this jiﬂlh day of Sepbember, 1993

BCOARD OF PERSONNEL APPERLE

Jagepd V. Maronick

Hearing Examiner




